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OPTIONAL MORTGAGE COVENANT - LEASEHOLD MORTGAGE TERMS & CONDITIONS

Land Titles Act, S.N.B., 1981, c.L-1.1, s.25
1.0
ACKNOWLEDGEMENT OF LEASEHOLD INTEREST

1.1
The Mortgagor acknowledges that the Mortgagor's interest in the Mortgaged Premises (as hereinafter defined) derives from a lease, sublease, agreement to lease, tenancy, right of use or occupation, right of first refusal to lease, option to lease or license of the Mortgaged Premises (such lease, sublease, agreement to lease, tenancy, right of use or occupation, right of first refusal to lease, option to lease or license including any renewal, extension, modification, replacement or assignment thereof, and all benefit and advantage therefrom for the Mortgagor including (without limitation) any right or option to purchase or to lease contained therein, is hereinafter collectively called the "Lease").

2.0 MORTGAGE OF LEASEHOLD INTEREST
2.1
The Mortgagor grants, mortgages, demises, sub-leases and charges to the Mortgagee: (i) the lands and premises demised under the Lease and all appurtenances and improvements thereto and erections thereon, together with any and all other, further or additional title, estate, interest or right therein or in any part thereof which may at any time be acquired by the Mortgagor in or to such lands and premises during the term of this Mortgage (collectively, the "Mortgaged Premises"); and (ii) all estate, term right, title and interest of the Mortgagor from time to time in and to the Lease,  to have and to hold the same for and during the remainder of the term of the Lease, save and except the last day thereof (the "Reversion"), as security for the payment to the Mortgagee of the Principal Amount, plus the Additional Principal Amounts, if any, and interest on such amounts and all other amounts secured by this Mortgage and for the performance of all liabilities and obligations secured by this Mortgage upon the terms set out in this Mortgage.
3.0 MORTGAGOR'S REPRESENTATIONS AND WARRANTIES
3.1
The Mortgagor represents and warrants to the Mortgagee as follows:

(a) the Mortgagor has good leasehold title to the Mortgaged Premises free and clear of any liens, charges and other encumbrances except those specifically approved in writing by the Mortgagee;

(b) the Lease is, at the time of execution and delivery of this Mortgage, a good, valid and subsisting lease and has not been surrendered or forfeited or become void or voidable and the Mortgagor has not done or failed to do any act as a result of which the Lease would be rendered invalid or its validity impaired;

(c) there have been no modifications to the Lease that have not been provided to the Mortgagee;

(d) the rents, covenants and conditions contained in the Lease have been duly paid, observed and performed by the Mortgagor up to the date of this Mortgage; and

(e) the Mortgagor has a good right, full power and lawful and absolute authority to demise and sublet the Mortgaged Premises to the Mortgagee.

4.0
MORTGAGOR'S COVENANTS
4.1
The Mortgagor covenants and agrees with the Mortgagee as follows:

(a) the Mortgagor shall stand possessed of the Reversion in trust for the Mortgagee to assign and dispose of the Reversion in such manner as the Mortgagee shall by notice in writing direct (subject to the right of the Mortgagor to redeem this Mortgage) and for one dollar and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged by the Mortgagor, the Mortgagor hereby irrevocably appoints the Mortgagee to be the attorney of the Mortgagor to assign the Reversion as the Mortgagee shall at any time direct;

(b) the Mortgagor, at the request of the Mortgagee but at the cost, charge and expense of the Mortgagor, will grant and assign to the Mortgagee, or to whomever the Mortgagee may appoint, the Reversion or any renewal or substituted term of the Lease;

(c) the Mortgagor shall pay the rent reserved by and other amounts due under the Lease and shall observe and perform each and every covenant, agreement, condition and proviso contained in the Lease and shall not be guilty of any acts of default which may cause the Lease to be forfeited or determined and the Mortgagor shall indemnify the Mortgagee against all actions, claims and demands whatsoever in respect of such rents and covenants or anything relating thereto;

(d) the Mortgagor shall not, during the continuance of this Mortgage, transfer, assign, sub-lease, surrender or terminate the Lease or any of its rights or interest in the Lease;

(e) the Mortgagor shall not, during the continuance of this Mortgage, enter into any agreement purporting to modify, alter or amend the Lease, without the prior written consent of the Mortgagee;

(f) the Mortgagor shall not allow any options (to renew or otherwise) or any rights of first refusal under the Lease to lapse and subject to any contrary directions from the Mortgagee, shall exercise any such options or rights so as to maintain or continue the term of the Lease for the whole of the period during which any debts or liabilities secured by this Mortgage remain outstanding;

(g) any breach or default under the Lease shall be deemed to be a default under this Mortgage entitling the Mortgagee to demand repayment of all amounts then secured by this Mortgage;

(h) if the Mortgagor becomes the owner of the freehold of the Mortgaged Premises this Mortgage shall increase to be a mortgage of the freehold interest of the Mortgaged Premises to the same extent and effect as if the Mortgagor had been the owner of the freehold, free from encumbrances, at the date this Mortgage took effect. To give effect to the foregoing the Mortgagor does hereby grant and mortgage the freehold interest in the Mortgaged Premises unto the Mortgagee, such grant to take effect upon the Mortgagor acquiring freehold title to the said Mortgaged Premises. The Mortgagor covenants and agrees to execute and deliver at the Mortgagor's expense, forthwith on demand therefor, such further and other documents as the Mortgagee may reasonably require for the purpose of validly giving effect to the foregoing; and

(i) the Mortgagor shall immediately notify the Mortgagee of any notice or advice from the lessor under the Lease of the lessor's intention to terminate the Lease prior to the expiration of the term of the Lease or any other notice or request received from the lessor.

4.2
Any reference in this Mortgage to any charges payable in respect of the Mortgaged Premises shall include all taxes, assessments, rates, costs or charges of whatever kind payable by the Mortgagor under the Lease and if any amounts are paid by the Mortgagee in respect of amounts owing under the Lease such amounts shall be a lien against the Mortgaged Premises, shall bear interest at the Interest Rate and shall be secured by this Mortgage.

4.3 In the event of any default in any payment of rent or other monies due under the Lease or in the performance or observance of any covenant, agreement, condition or proviso contained in the Lease the Mortgagee shall, at its option but without incurring any liability to do so, be at liberty to pay such rent or to observe or perform such covenant, agreement, condition or proviso, as the case may be, and all money expended by the Mortgagee in so doing shall be payable forthwith by the Mortgagor to the Mortgagee, shall bear interest at the Interest Rate and shall be a lien on the Mortgaged Premises secured by this Mortgage.

5.0 POWER OF ATTORNEY

5.1
In consideration of the sum of one dollar and other good and valuable consideration, now paid by the Mortgagee to the Mortgagor, the receipt and sufficiency of which is hereby acknowledged by the Mortgagor, the Mortgagor hereby irrevocably appoints the Mortgagee to be the attorney of the Mortgagor to enforce any covenants of the lessor under the Lease and to exercise any options to renew the Lease in the Mortgagee's discretion.
6.0
INTERPRETATION
6.1
“Mortgage” means the Form 15 Mortgage entered into between the Mortgagee, Mortgagor and Guarantor (the “Form 15 Mortgage”), this Optional Mortgage Covenant, which is incorporated by reference into the Form 15 Mortgage, and any other optional Mortgage covenants which are incorporated by reference into the Form 15 Mortgage (the “Other Covenants”).  The Form 15 Mortgage, this Optional Mortgage Covenant and all Other Covenants are to be read, interpreted and construed as one document as if the provisions of this Optional Mortgage Covenant and all Other Covenants were set out at length in the Form 15 Mortgage and capitalized words and expressions used in this Optional Mortgage Covenant but not defined have the meaning given to them in the Form 15 Mortgage or the Other Mortgage Covenant.  Without limiting the foregoing, but for certainty, the words "Mortgagor", “Mortgagee” and "Guarantor" used in this Optional Mortgage Covenant shall mean the individuals, firms and/or corporations named as “mortgagor”, “mortgagee” or “guarantor” on the Form 15  Mortgage.  Unless the context otherwise requires, words such as “hereby” or “hereunder” when used in this Optional Mortgage Covenant refer to this Mortgage as a whole, and not to any particular portion thereof.  References to schedules in this Optional Mortgage Covenant are to schedules attached to the Form 15 Mortgage.

6.2
The expression "the Mortgagor" used in this Mortgage includes the heirs, executors, administrators, successors and assigns of the Mortgagor and the expression "the Mortgagee" includes the successors and assigns of the Mortgagee.  All covenants, liabilities and obligations entered into or imposed under this Mortgage upon each Mortgagor shall be equally binding upon his, her, its or their  respective heirs, executors, administrators, successors and assigns; and all such covenants, liabilities and obligations are joint and several.  Furthermore, all rights, advantages, privileges, immunities, powers and things hereby secured to the Mortgagee are equally secured to and exercisable by its successors and assigns.  Words in the singular include the plural and words in the plural include the singular and words importing the masculine gender include the feminine and neuter genders where the context so requires.
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