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guarantee of mortgage

WHEREAS:

A.

Royal Trust Corporation of Canada/Royal Bank of Canada (the "Mortgagee") has agreed or is about to advance to _________________________________________ (the "Mortgagor") a loan up to the amount (for principal monies) of _______________________________________________________DOLLARS ($______________) (any such loan as advanced at any time or from time to time being hereinafter referred to as the "Loan" and the principal amount thereof being hereinafter referred to as the "Principal Amount");

B.

The Mortgagor has agreed to pay interest on the Loan at a rate (the "Mortgage Interest Rate") equal to *(i) ________% per annum, calculated semi-annually not in advance OR (ii) the Prime Rate of Royal Bank of Canada as the same will vary from time to time, plus _____% per annum, calculated monthly not in advance OR (iii) (insert applicable rate if other than (i) or (ii)) ______________;

C.

It is intended that the Loan will be secured by a mortgage (such mortgage as hereinafter amended, extended, varied or otherwise modified being hereinafter referred to as the "Mortgage") covering certain lands and premises (the "Mortgaged Premises") being legally described as:

D.

It is a condition precedent of any advance of the Loan that the undersigned (hereinafter referred to as the "Guarantor", which expression, if there is more than one undersigned, shall include all of them jointly and each of them severally) enter into this Guarantee in favour of the Mortgagee.



NOW THEREFORE for valuable consideration (receipt of which is hereby acknowledged) and in compliance with the aforesaid condition precedent, the Guarantor and each of them (if more than one) hereby agrees as follows:

Each Guarantor hereby:

(a) guarantees the payment on demand by the Mortgagor to the Mortgagee of all of the Principal Amount and other liabilities of the Mortgagor secured or payable under the Mortgage, present or future, direct or indirect, absolute or contingent, matured or not, including, without limitation, principal, interest, taxes, fees and expenses as and when the same are due and payable under the Mortgage (the “Guaranteed Amounts”), and

(b) covenants and agrees to perform on demand all other covenants and obligations of the Mortgagor under the Mortgage as and when the same are required to be observed or performed under the Mortgage (the “Guaranteed Covenants”), 

**provided that the liability of the Guarantor under this Guarantee in respect of the Guaranteed Amounts shall be limited to $______________, together with interest after the date of demand for payment at the Mortgage Interest Rate, and any legal costs (on a solicitor and its own client basis) and expenses incurred in recovering or attempting to recover amounts under this Guarantee.

The obligations of the Mortgagor to pay the Guaranteed Amounts and perform and observe the Guaranteed Covenants are hereinafter collectively referred to as the “Guaranteed Obligations”, and this guarantee is hereinafter referred to as the “Guarantee”.

If there is more than one Guarantor, the obligations of the Guarantors under this Guarantee shall be joint and several and any reference herein to “the Guarantor” is to each and every such Guarantor.

If any monies or amounts expressed to be owing or payable under this Guarantee by the Guarantor are not recoverable from the Guarantor, or any of them, on the footing of a guarantee for any reason whatever, such monies or amounts may be recovered from the Guarantor, or any of them, as a primary obligor and principal debtor in respect of such monies or amounts, regardless of whether such monies or amounts are recoverable from the Mortgagor or would be payable by the Mortgagor to the Mortgagee.  For greater certainty, but without restricting the generality of the foregoing, if the Mortgagee is prevented or restricted from exercising its rights or remedies with respect to any of the Guaranteed Obligations, including, without limitation, the right of acceleration, the right to be paid interest at the Mortgage Interest Rate in respect of the Guaranteed Obligations or the right to enforce or exercise any other right or remedy with respect to the Guaranteed Obligations, the Guarantor agrees to pay the amount that would otherwise have been due and payable had the Mortgagee been permitted to exercise such rights and remedies in accordance with the terms agreed to between the Mortgagor and Mortgagee; provided, however, that the foregoing characterization of the liability of the Guarantor as that of a primary obligor and principal debtor is not intended and shall not be interpreted to confer on the Guarantor, or any of them, any right, benefit or advantage that the Guarantor would not otherwise have in the absence of such characterization.

Without giving notice to or obtaining the consent or concurrence of any Guarantor, the Mortgagee may:

(c) grant any time, indulgences, waivers or extensions of time for payment of any of the Guaranteed Obligations;

(d) grant any renewals or extensions of the Mortgage with or without a change in the Mortgage Interest Rate or in any other terms or conditions of the Mortgage and whether by express agreement signed by the Mortgagor or otherwise;

(e) change the interest rate provided in the Mortgage, either during the initial term of the Mortgage or in any subsequent extension or renewal term, whether by way of increase, decrease, or change in the reference rate by which the interest rate is calculated or determined; change from a fixed rate to a variable or floating rate, or from a variable or floating rate to a fixed rate, or otherwise;

(f) change the amortization of the Mortgage, whether by way of increase or decrease;

(g) otherwise amend, supplement, modify, vary or otherwise change any of the terms or conditions of the Mortgage in any manner whatever;

(h) release or discharge from the Mortgage the whole or any part of the Mortgaged Premises;

(i) accept compositions, compromises or proposals from the Mortgagor or otherwise deal with the Mortgagor or any other person (including without limitation, the Guarantor or any other Guarantor of the Guaranteed Obligations), any security (including, without limitation, the Mortgage) or the Mortgaged Premises as the Mortgagee sees fit, including, without limitation, realizing on, releasing, accepting substitutions for or replacing any of the security for the Guaranteed Obligations;

(j) release or discharge any Guarantor or one or more other co-covenantors or Guarantors or Mortgagors in respect of the Mortgage whether under this Guarantee or otherwise; or

(k) release any subsequent legal or beneficial owner of the Mortgaged Premises from any liability for the Guaranteed Obligations, or any of them, or refrain from requiring any such owner to assume any such liability; 

and none of the foregoing actions shall in any way lessen, limit or otherwise affect the obligations or liability of any Guarantor under this Guarantee, regardless of whether any such action has the effect of amending or varying the Mortgage or increasing, expanding or otherwise altering the nature, effect, term, extent or scope of the Guaranteed Obligations. The Guaranteed Obligations and the liability of each Guarantor under this Guarantee shall extend to and include the obligations of the Mortgagor under the Mortgage as so amended, renewed, extended, or varied and the Guaranteed Obligations as so increased, expanded or altered without further action on the part of the Mortgagee or the consent or concurrence of any Guarantor; and for greater certainty and without limiting the foregoing, if the interest rate provided in the Mortgage is increased or otherwise altered, the Guaranteed Obligations and the liability of each Guarantor under this Guarantee shall be extended to and include the obligation of the Mortgagor to pay interest at such increased or altered rate. 

The obligations of the Guarantor under this Guarantee shall be unaffected by: 

(l) any lack or limitation of status or power, disability, incapacity, death, dissolution or other circumstances relating to the Mortgagor, any Guarantor or any other party;

(m) any irregularly, defect, unenforceability or invalidity in respect of the Mortgage or any indebtedness, liability or other obligation of the Mortgagor or any other party;

(n) any release or discharge of the Guaranteed Obligations, except by reason of their irrevocable payment and satisfaction in full;

(o) any judgment obtained against the Mortgagor, or the taking, enforcing, exercising or realizing on, or refusing or neglecting to take, enforce, exercise or realize on, or negligence in taking, enforcing, exercising or realizing on, any security (including without limitation any money on deposit and any guarantee) or any right or remedy, from or against the Mortgagor or any other party or their respective assets or releasing or discharging, or failing, refusing or neglecting to maintain, protect, renew or perfect, any security (including without limitation any money on deposit or any guarantee) or any right or remedy;

(p) any change in the name, control, objects, business, assets, capital structure, or constitution of the Mortgagor or any Guarantor, or any merger or amalgamation of the Mortgagor or any Guarantor whether or not under the laws of a jurisdiction other than the jurisdiction under which the Mortgagor or Guarantor was originally formed, or any change in the membership of the Mortgagor or any Guarantor, if a partnership, through the death, retirement or introduction of one or more partners, or otherwise; and each reference to the "Mortgagor" or the "Guarantor" in this Guarantee will be deemed to include each corporation and each partnership resulting from any of the foregoing;

(q) any law, regulation or decree now or hereafter in effect which might in any manner affect any of the terms or provisions of the Mortgage or this Guarantee, or the Mortgagor or any Guarantor;

(r) any failure on the part of the Mortgagee to perfect, maintain or enforce its rights whether due to its default, negligence or otherwise on the part of the Mortgagee with respect to the Mortgage, or any other security granted to the Mortgagee relating to the Mortgage; and

(s) any other circumstances whatsoever (with or without notice to or the knowledge of the Guarantor) which may or might in any manner or to any extent vary the risk of the Guarantor under this Guarantee, or might otherwise constitute a legal or equitable discharge of a surety or guarantor;

it being the purpose and intent of each Guarantor that the liabilities and obligations of each Guarantor under this Guarantee shall be absolute and unconditional under any and all circumstances. 

Unless and until all Guaranteed Obligations have been irrevocably paid and satisfied in full and the Mortgagee shall have no further obligation to advance any further monies to the Mortgagor, the Guarantor shall not be subrogated to any of the rights or claims of the Mortgagee in respect of any of the Guaranteed Obligations, or under any security agreement or guarantee or other instrument which may at any time be held by or on behalf of the Mortgagee, and the Guarantor shall not seek any reimbursement from the Mortgagor.

The obligations of the Guarantor under this Guarantee shall continue to be effective or shall be reinstated, as the case may be, if at any time any payment which would otherwise have reduced the obligations of the Guarantor or any of them under the Mortgage (whether such payment shall have been made by or on behalf of the Mortgagor or the Guarantor or any of them) is rescinded, or is reclaimed from the Mortgagee, upon the insolvency, bankruptcy, liquidation, dissolution or reorganization of the Mortgagor or the Guarantor or any of them, or for any other reason.

The Mortgagee shall have no obligation to enforce any rights or remedies or security or guarantees or to take any other steps against the Mortgagor or any other party or any assets of the Mortgagor or any other party before being entitled to demand payment or performance by any Guarantor of its obligations under this Guarantee. Each Guarantor hereby waives all benefit of discussion and division.

Any Guarantor may, by notice in writing delivered to the Mortgagee at the address for service stated in the Mortgage, terminate the Guarantor’s liability under this Guarantee with effect from and after the date (the “Termination Date”) that is thirty (30) days following the date of such notice in respect of Guaranteed Obligations incurred or arising at any time on or after the Termination Date but not in respect of any Guaranteed Obligations incurred, arising or existing before the Termination Date, even though not then matured. Notwithstanding the foregoing, the Mortgagee may fulfill any requirements of the Mortgagor under the Mortgage or any advance of all or part of the Principal Amount requested by the Mortgagor prior to the receipt of such notice and any  liabilities of the Mortgagor resulting from such fulfillment shall be added to the Guaranteed Obligations and shall be secured by the Mortgage and by this Guarantee.  Termination of the liability of one or more of the Guarantors shall not affect the liability of any other Guarantor.

Each Guarantor shall indemnify and save harmless the Mortgagee from and against all losses, damages, costs and expenses which the Mortgagee may sustain, incur or become liable for by reason of:

(t) the failure, for any reason whatever, of the Mortgagor to pay any amounts expressed to be payable pursuant to the provisions of the Mortgage, regardless of whether the Mortgagor’s obligation to pay such amounts is valid or enforceable against the Mortgagor;

(u) the failure, for any reason whatever, of the Mortgagor to perform any other obligation under the Mortgage; or 

(v) any act, action or proceeding of or by the Mortgagee for or in connection with the recovery of such amounts or the performance of such obligations.

Each Guarantor acknowledges that the Mortgagee may transfer or assign the Mortgage without notice to the Mortgagor or any Guarantor. Each Guarantor agrees that the Mortgagee may disclose to a third party any information relating to the Mortgage, including any financial information relating to the Mortgaged Premises, the Mortgagor or any Guarantor as may be required in order to effect the aforementioned transactions.

In the event that any Guarantor is a corporation, it shall provide to the Mortgagee audited financial statements within one hundred twenty (120) days after its fiscal year-ends for the duration of the term of this Mortgage. In the event that any Guarantor is an individual, he/she shall provide to the Mortgagee a statement of net worth, a copy of current tax returns and a copy of assessment notices received from Canada Customs and Revenue Agency (or a successor agency), in each case by May 30th of each year during the term of this Mortgage.

The "Prime Rate of Royal Bank of Canada" means the annual rate of interest announced from time to time by Royal Bank of Canada as being its reference rate then in effect for determining interest rates on Canadian dollar denominated commercial loans made by Royal Bank of Canada in Canada.

Each Guarantor acknowledges receipt of a copy of the Mortgage, including the Standard Form Mortgage Terms forming a part thereof.

This Guarantee shall be governed by and construed in accordance with the laws of the Province of Alberta.

This Guarantee shall be operative and binding upon every Guarantor hereto upon execution and delivery of this Guarantee by such Guarantor regardless of whether it has been executed by any other proposed Guarantor or Guarantors.

Executed at ________________, ______________________ this ____ day of ______________, 20____.

__________________________



_______________________________________
Witness


GUARANTEES ACKNOWLEDGEMENT ACT CERTIFICATE

CERTIFICATE OF NOTARY PUBLIC

I hereby certify that:

2. _________________________ 
of _________________________ in the Province of _______________, the guarantor in the guarantee dated _________________, ______ made between _______________________________and _________________________, which this certificate is attached to or noted upon, appeared in person before me and acknowledged that he/she had executed the guarantee;

3. I satisfied myself by examination of the guarantor that he/she is aware of the contents of the guarantee and understands it.

GIVEN at _______________ this _____ day of _______________, _____, under my hand and seal of office.

(Seal of Notary Public)__________________________

A NOTARY PUBLIC IN AND FOR

__________________________

STATEMENT OF GUARANTOR

I am the person named in the certificate.

____________________________________

Signature of Guarantor

(Guarantor to sign in presence of Notary Public)
*Delete inapplicable options





**Delete � if not applicable. To be used for limited guarantee   only.
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